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What to expect 
today:

• Overview of FOIA

• Key Points: “Agency Records”
• Exemptions
• Inapplicability
• PERSONAL RECORDS

• Tips and Best Practices

• Where to Go for More

• Rulemaking “Need to Know”



Key Points about the Freedom of Information Act (FOIA)

• “The basic purpose of [the] FOIA is to ensure an informed citizenry, vital to the functioning 
of a democratic society, needed to check against corruption and to hold the governors 
accountable to the governed." 

• "FOIA is often explained as a means for citizens to know 'what their Government is up to.’” 

• The Supreme Court stressed that "[t]his phrase should not be dismissed as a convenient 
formalism." Rather, "[i]t defines a structural necessity in a real democracy.”

NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 (1978)

We want to understand how FOIA applies to our public engagement and collaboration efforts. 

Ø What is a GOVERNMENT RECORD or AGENCY RECORD that can be requested?

Our Purpose: 



What’s the big deal?

Sometimes TRUST depends 
on TRANSPARENCY

Sometimes TRUST depends 
on CONFIDENTIALITY



How big a deal are these 
Sunshine Laws, like FOIA?

They have their own 
WEEK! 



FOIA Basics

The Freedom of Information Act (FOIA) is a 
federal law that gives any person the right to 
request federal agency records. 

FOIA also requires federal agencies to make 
certain types of information available to the 
public without the need to submit a request.

There are 9 EXEMPTIONS and 3 EXCEPTIONS

FOIA defines "record" but not "agency 
record"...



FOIA Admin

• Each Federal Agency is 
responsible for FOIA compliance

• DOJ Office of Information Policy:
• Encourages and oversees 

agency compliance with FOIA
• Develops government-wide 

policy and guidance on FOIA
• Provides legal counsel and 

training

https://www.justice.gov/oip/training/foia_infographic/download

https://www.justice.gov/oip/training/foia_infographic/download


Key FOIA Resources



FOIA scope

Government information in executive branch 
agency records



What is an 
“Agency Record”?

(A) ‘record’ and any other term used in this section in reference 
to information includes—

A. Any information that would be an agency record subject to 
the requirements of this section when maintained by an 
agency in any format, including an electronic format; and 

B. Any information described under subparagraph (A) that is 
maintained for an agency by an entity under Government 
contract, for the purposes of records management. 

Crucial to understanding FOIA
“FOIA is a federal law that gives any
person the right to request federal
agency records.” 

FOIA (5 U.S.C. § 552(f)(2))

Under FOIA, a record is an AGENCY RECORD subject to FOIA 
• Self-referential definitions generally don’t help… 

DEFINITION (or not)?
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“..any item, collection, or grouping of information” (in the possession of the agency and relevant to the FOIA request) 
5 U.S.C. § 552a(a)(4)



What is NOT an 
“Agency Record”?

WHAT ABOUT PERSONAL NOTES?
Notes made by an agency employee could be his(her) own and 
outside the FOIA concept of "agency records" 
1. If they were made and kept purely voluntarily and “…not 

circulated to nor used by anyone other than the authors, 
and… 

2. …(A)re discarded or retained at author's sole discretion for 
their own individual purposes in their own personal files."

Major point of confusion

Porter County Chap., Etc. v. U.S.A.E.C.,
380 F. Supp. 630, 633 (N.D. Ind. 1974)

FOIA only applies to materials that are an “agency record”

“..any item, collection, or grouping of information” (in the possession of the agency and relevant to the FOIA request) 
5 U.S.C. § 552a(a)(4)
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What is NOT an 
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Major point of confusion

Porter County Chap., Etc. v. U.S.A.E.C.,
380 F. Supp. 630, 633 (N.D. Ind. 1974)

FOIA only applies to materials that are an “agency record”
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NOTE: “Field notes” required by an agency as part of a job are ”agency records”
• We’re talking about “personal notes” here (check with your agency!)



Testing for 
“Agency Record”
Major point of confusion about FOIACourts have established ways to 
TEST whether material is an 
“AGENCY RECORD” or a “PERSONAL 
RECORD”

Supreme Ct. established a 2 part test with 7 elements:

1. Did the agency create and maintain the material?

2. Is the agency in control of the material?
a. Intent of creator to retain control or relinquish to agency
b. Use and disposal by agency versus creator
c. Extent of sharing with other agency personnel
d. Degree of integration with agency system-of-records/files

DC Circuit Ct. earlier introduced a useful 3 part test:

1. Purpose: Why was material created?

2. Use: How was material actually used?

3. Integration:  Does the agency control the integration of the 
material into agency business?

U.S. Dep’t of Justice v. Tax Analysts
492 U.S. 136 (1989)

Bureau of Nat. Affairs, Inc. v. U.S. Dep't of Justice
742 F.2d 1484, 1490 (D.C. Cir. 1984)

Personal record or Agency Record?

Personal record or Agency Record?



Bottom Line
Watch out for those Urban Myths!

PERSONAL RECORDS 
ARE NOT SUBJECT TO FOIA 

BECAUSE THEY ARE NOT
AGENCY RECORDS

“…handwritten notes of meetings and telephone conversations 
taken by two agency employees for their personal convenience 
are not "agency records" under the FOIA”

Sibille v. Federal Reserve Bank of New York, 
770 F. Supp. 134 (S.D.N.Y. 1991)
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remember the 
meeting:
• DEPENDS!
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“…handwritten notes of meetings and telephone conversations 
taken by two agency employees for their personal convenience 
are not "agency records" under the FOIA”

Sibille v. Federal Reserve Bank of New York, 
770 F. Supp. 134 (S.D.N.Y. 1991)



Best Practices
Make as much available publicly as possible 

(Proactive disclosure)

Post meeting notes to a webpage dedicated to 
your project AND tell participants your plans

Write emails knowing that everything you write 
is part of an agency system-of-record and 

subject to disclosure

Take a class specifically on FOIA and learn about 
FOIA responses

Work with your FOIA Desk Officer early and 
often

Participation and Community Collaboration



Who Do You Contact?
To determine what information you 
need to supply for a FOIA request:

Ø FOIA Officer

Ø Managers with FOIA Experience

§ If you have questions about the request -- such as the search timeframe
§ If you need clarification of the records to search for
§ If you think the request is overly broad
§ If there will be voluminous responsive records



Rulemaking
• Rulemaking is the process by which federal 

agencies make formal agency policy, known as 
federal rules or federal regulations



Rulemaking



Rulemaking
• What do I need to know?

• Rulemaking has certain periods during which materials are in a “close hold” 
or “embargoed” to allow for the deliberative process (pre-decisional)

• FOIA Exception #5 allows federal agencies to protect those internal 
deliberations under what’s known as “Deliberative Process Privilege”



Questions?

Thoughts? Comments?


